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WATER DISPUTES TASK FORCE REPORT 
 

IMPLEMENTATION PLAN 
 

Introduction: 
 
The budget proviso creating the Water Disputes Task Force includes the following provision: 
 
(ii)  The objectives of the Task Force are to:  . . .  
 
 D)  Recommend an implementation plan that will address: 
 

(I)   A specific administrative structure for each method used to resolve water 
disputes;  

(II)   The cost to implement the plan; and 
(III)   The changes to statutes and administrative rules necessary to implement 

the plan. 
 
The following plan is organized to address each of the elements requested by the Legislature 
within the context of the recommendations in the Water Disputes Task Force Report (“Report”)  
 
 
PART 1:  HISTORIC CLAIMS DISPUTES 
 
Recommendation 1: Create a Specialized Water Court 
 
 A. Administrative Structure:  A detailed description of the composition of the Water 
Court is captured in pages 10 through 16 of the Water Disputes Task Force Report (“Report”).  
In sum, the Water Court would be comprised of four judges, one fo r each of the three Courts of 
Appeal, and one floating statewide.  These judges could appoint commissioners, special masters, 
referees and other court staff as needed to accomplish their work.  The exact structure of the 
Office of the Water Court should be left to the judges to define based upon workload.  
 
 B. Cost:  The cost of implementing the Water Court recommendation is in the range 
of $3.3 to $6.4 million for the first year, and $2.2 to $4.2 million for the subsequent year 
depending upon the number of judges and commissioners.  These costs are described in more 
detail in Appendix I to the Report. 
 
 C. Statutory and Administrative Rule Changes:  The creation of a Water Court will 
require a state constitutional amendment.  Article IV, Section 1 of the Constitution states that 
“the judicial power of the state shall be vested in a supreme court, superior courts, justices of the 
peace and such inferior courts as the legislature may provide.”  To amend this structure, the state 
Constitution would need to be amended in a manner similar to that used in Article IV, Section 30 
to create the court of appeals. 
 
 Specific statutory changes would also be needed to implement this recommendation 
including changes to RCW Titles 34 (Administrative Law) and 90 (Water Rights – Environment) 
as well as to RCW Chapters 43.21A (Department of Ecology) and 43.21B (Environmental 
Hearings Office – Pollution Control Hearings Board).  The precise changes to these statutes will 
depend upon the choices made by the Legislature regarding the jurisdiction of the Water Court.  
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Recommendation 2: Ecology Develops Comprehensive Background Information Early in the 
Process and Submits a Report to the Court at Outset of the General 
Adjudication 

 
 A. Administrative Structure:  The Department of Ecology could implement this 
recommendation under its current structure but would need additional staff and resources. 
 
 B. Cost:  The Task Force did not ask Ecology to quantify the costs of this 
recommendation but does note that Ecology will need significant additional resources in order to 
have the capacity to perform this work.  The costs incurred by Ecology should be offset by 
savings to the court and the participants during the adjudications process. 
 
 C. Statutory and Administrative Rule Changes:  This recommendation could either 
be implemented by the court performing the general adjudication as part of a court-approved 
process, or through changes to RCW Chapter 90.03 specifically authorizing Ecology to perform 
this work. 
 
Recommendation 3:   Authorize Limited Special Adjudications 
 
 A. Administrative Structure:  This recommendation would not require any changes to 
the current court or administrative structure. 
 
 B. Cost:  The cost of implementing this recommendation would vary depending on 
the number and scope of additional general adjudications undertaken.  To estimate the costs of 
this recommendation would require an analysis of which specific watersheds or stream basins 
would benefit from a limited special adjudication. 
 
 C. Statutory or Administrative Rule Changes:  This recommendation appears to be 
generally authorized under RCW Chapter 90.03 but might require a specific authorization or 
legislative direction in order to be fully implemented. 
 
Recommendation 4: Expand the Use of Mediation 
 
 A. Administrative Structure:  This recommendation would not require any changes to 
the current court or administrative structure. 
 
 B. Cost:  The cost of this recommendation depends upon how it is implemented.  
Under the current court structure or under the proposed Water Court structure, judges, 
commissioners or referees could be used as mediators.  Alternatively, the parties might retain an 
outside neutral mediator at a shared cost among the participants including some expense to the 
state.  Another option with different cost implications would be for the state to fund the entire 
cost of mediation as an incentive to the parties to seek a negotiated resolution.  Finally, the state 
might want to prioritize funding for water storage, conservation, delivery or other projects to 
facilitate settlements with those who resolve their issues through mediation. 
 
 C. Statutory or Administrative Rule Changes:  The courts already have the authority 
to encourage the parties to mediate their disputes and the state has the authority to settle the 
state’s claims in a general adjudication.  The legislature should consider whether to include a 
statutory intent provision encouraging the use of mediation. 
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PART 2: FEDERAL AND INDIAN WATER RIGHTS DISPUTES 
 
Recommendation 1: Create Incentives to Encourage the Settlement of Federal and Indian 

Reserved Rights 
 
 A. Administrative Structure:  This recommendation would not require any changes to 
the current court or administrative structure. 
 
 B. Cost:  See Part 1, Recommendation 4 above.  Additional variables relevant to an 
evaluation of the costs of this recommendation include the potential use of federal or Tribal  
funds for water storage, conservation, delivery and other projects, and the potential for tapping 
into Tribal or federal funds to assist in the settlement process in other ways. 
 
 C. Statutory or Administrative Rule Changes:  See Part 1, Recommendation 4 above.   
 
Recommendation 2: Endorse Recommendations for Improving the Adjudications Process (See 

Part 1, Recommendations 2 through 5 above) 
 
Recommendation 3: Create a State Compact Commission 
 
 A. Administrative Structure:  If modeled on the Montana Compact Commission, this 
recommendation would require the formation of a compact commission composed of members 
of the Legislature, members appointed by the Governor, and a member appointed by the 
Attorney General.  In addition, the compact commission would require staffing by technical, 
legal and administrative personnel. 
 
 B. Cost:  The current annual budget for Montana’s compact commission (not 
including court costs) is about $746,000.  Washington’s costs could be higher or lower 
depending on decisions about the type of commission created, the number and professional 
levels of staff, the duties and responsibilities assigned, and the extent to which the commission‘s 
work  “replaced” similar staff work already being performed.  A successful compact commission 
approach could also save litigation costs in the long run. 
 
 C. Statutory or Administrative Rule Changes:  The creation of a state compact 
commission would require a new statute. 
 
PART 3:  WATER RIGHT MANAGEMENT/ENFORCEMENT DISPUTES 
 
Recommendation 1: Retain the Current PCHB Process and Standards and Enhance Mediation 

Authority 
 
 A. Administrative Structure:  No changes to the existing structure of the PCHB or 
courts are required in order to implement this recommendation. 
 
 B. Cost:  The overall cost implications of this recommendation should be neutral.  
Any additional upfront costs associated with the use of PCHB judges as mediators should be 
offset by savings in hearing costs. 
 
 C. Statutory or Administrative Rule Changes:  The PCHB has the current authority 
to direct the parties to explore mediation and frequently does so.  The PCHB could seek to make 
mediation mandatory for certain categories of cases through case-by-case decisions or through 
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rule-making, but legislation making mediation mandatory would ensure that this 
recommendation is implemented. 
 
Recommendation 2: Authorize Specialized Water Court to Hear Appeals of PCHB Decisions 
 
 A. Administrative Structure:  See Part 1, Recommendation 1 above.   
 
 B. Cost:  See Part 1, Recommendation 1 above for the cost of creating a Water 
Court.  Generally, simply authorizing the Water Court to substitute for superior courts in the 
review of PCHB decisions should not cause an overall increase in costs for the state and over 
time should result in a net savings given the expectation that a Water Court would make 
decisions more efficiently once it developed expertise in the area of water rights.  If, however, 
the Legislature adopts the alternative offered in this recommendation that appeals of Ecology 
decisions directly to the Water Court, there would be a shift in funding from the PCHB to the 
Water Court with some increase in overall costs given the Task Force’s conclusion that the 
PCHB process is generally more cost-effective than the process for appealing Ecology decisions 
to a court. 
 
 C. Statutory or Administrative Rule Changes:  See Part 1, Recommendation 1 above.   
 
Recommendation 3: Superior Court (or Water Court) Decisions Should be Given Deference 

by the Appellate Courts 
 
 A. Administrative Structure:  This recommendation does not require any changes to 
court or administrative structure. 
 
 B. Cost:  The expectation of the Task Force is that providing greater deference to the 
decisions of the superior court will result in fewer appeals, and a more efficient appeals process 
for those decisions that are appealed.  It is difficult to quantify any cost savings as it is the 
current practice of many litigants to seek direct appellate review of PCHB decisions. 
 
 C. Statutory or Administrative Rule Changes:  Express statutory language, most 
appropriate in RCW Title 34, would be required to implement this recommendation. 
 
PART 4:  INSTREAM FLOW DISPUTES 
 
Recommendation 1:  Retain APA Rule-Challenge Process for Resolving Disputes Over 

Instream Flow Rules 
 
 A.  Administrative Structure:  This recommendation would not require any changes to 
court or administrative structure. 
 
 B.  Cost:  See Part 1, Recommendation 1 above for the cost of creating a Water Court.  
Filing instream flow rule challenges in a Water Court instead of a superior court would not cause 
any additional cost beyond the initial start-up costs of a Water Court.  Over time, review of 
instream flow rules by a specialized Water Court should result in a more efficient review and 
lower costs than rule challenges brought in superior court.  If the Legislature changes the 
superior court or Water Court standard and scope of review for instream flow rule challenges, the 
time and cost associated with that review could increase substantially, varying based upon the 
nature of the changes.  
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 C.  Statutory or Administrative Rule Changes:  See Part 1, Recommendation 1 above.  
Express statutory language would be required to shift jurisdiction from superior courts to a 
Specialized Water Court, and would also be needed to change the standard and scope of judicial 
review.  Such statutory changes would be made to RCW Title 34. 
 
Recommendation 2:  Authorize the Department of Ecology to Enforce Instream Senior Trust 

Rights 
 
 A.  Administrative Structure: No change to court or administrative structure 
necessary to implement this recommendation. 
 
 B.  Cost:  No additional cost associated with implementation of this recommendation. 
 
 C. Statutory or Administrative Rule Change : Statutory language clarifying Ecology’s 
authority should be included in RCW Title 90. 


